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STATEMENT OF THE CASE
NATURE OF THE CASE
This appeal addresses whether the district court erred in its analysis in denying the
respective Appellants/defendants’ attorney’s fees and costs after prevailing on a dismissal of all
of the claims against them by the two Respondents/plaintiffs after a three-day jury trial.
STATEMENT OF FACTS
The underlying facts of this case – developed over the 2½ year period of the case are not
as relevant to this appeal as the ultimate outcome of the case, and therefore will not be recited
here in detail. 1 In summary, on August 18 of 2017, Respondent/plaintiff Todd Tullet (Tullett)
brought a 16-year old mare from Oregon to Appellants/defendants Porter Pearce (Porter) and
Aurora Gardner (Gardner) to be trained. (R Vol. I, pp. 29-32, 49-51). The mare was kept on the
property of Appellants/defendants Brian Pearce (Brian) and Susan Pearce (Susan) at their
property near Payette. (Id.) On the first day of training on August 21, 2017, the mare exhibited
ill-tempered and uncontrollable behaviors. Porter and Aurora determined that the horse was
untrainable. (Id.) The mare nevertheless remained on the Pearce property until Tullett picked the
horse up in the late afternoon of August 31, 2017. (Id.) About a week after the mare was on the
Pearce property (approximately August 25), she kicked a panel in her pen, injuring her hoof

Some of the minor details in this summary are not contained in the citations to the record, in that to preserve costs,
the Appellants/defendants elected not to produce the entire record, including the trial transcript. However, none of
these minor facts are disputed or are relevant to the appeal, but are intended to provide the Court with some sense as
to overall view of the underlying facts in the case.
1
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which Tullett was notified of. (Id.) After Tullett retrieved the mare on August 31, 2017, he took
her to a nearby veterinarian who recommended that due to the age of the mare and the extensive
treatment that would be necessary to treat the injury, that she should be euthanized. (Id.) After a
number of demands from the Respondents/plaintiffs and responses thereto made by the
Appellants/defendants over a year long period, the Respondents/plaintiffs filed this lawsuit. (Id.)
COURSE OF PROCEEDINGS BELOW
1.

On August 8, 2018, Respondents/plaintiffs Tullett and Todd Tullett LLC (Tullett LLC)

filed a verified complaint against Appellants/defendants Porter, Aurora, Susan, and Brian, which
was amended on September 12, 2018. (R Vol. I, pp. 11-26).
2. Tullett and Tullett LLC’s causes of action against all defendants were, (1) Breach of
Contract, (2) Negligence, and (3) Unfair trade practices under the Idaho Consumer Protection
Act. (R Vol. I, pp. 22-24).
3. On October 12, 2018, all defendants filed an Answer to the complaint. (R Vol. I, pp. 2735). Defendants Brian and Susan filed a counterclaim for General Tort and Trespass against
Tullett pertaining to injuries to their property interest. Aurora filed a counterclaim against
Tullett for emotional distress. No counterclaims by any of the defendants were filed against
Tullett LLC. 2 (R Vol. I, pp. 32-33).

The case took a slight detour into federal court, whereby motion of the Respondents/plaintiffs it was remanded
back to state court. Although the federal court awarded attorney’s fees to Respondents/plaintiffs for prevailing on
the remand, the Appellants/defendants have paid those fees which had been deposited with the district court and that
is not an issue in this appeal. See R Vol. I, pp. 36-40, 203.

2
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4. Pursuant to respective motions and cross motions for summary judgment, on October 25,
2019, the district court issued an order that dismissed all of Tullett and Tullett LLC’s claims
against Brian and Susan, and unfair trade practice claims against Porter and Aurora. (R Vol. I,
pp. 49-83). The district court also dismissed Brian and Susan’s general tort claim against Tullett,
and Aurora’s emotional distress claim against Tullett. The claims that therefore remained for
determination at trial were Tullett and Tullett LLC’s breach of contract and negligence claims
against Porter and Aurora and Brian and Susan’s trespass claim against Tullett. (R Vol. I, pp.
82-83).
5. A three-day jury trial took place on the remaining issues from February 25-27, 2020. (R
Vol. I, pp. 94-114). On February 26, after the Respondent/plaintiffs rested its case, Porter and
Aurora moved for a directed verdict dismissing Tullett’s remaining claims against them (breach
of contract and negligence) which was granted by the district court. (R Vol. I, p. 104, pp. 109111). 3
6. The Respondent/plaintiffs’ case and Porter and Aurora’s defense consumed the vast
majority of the time in the trial. Evidence pertaining to Brian and Susan’s trespass claim was
presented through the testimony of Brian which occurred from 2:51 through 3:59 PM on
February 27. (R Vol. I, pp. 106-07).

The minutes errantly state that Porter and Aurora’s Motion for Directed Verdict was “denied.” However, the Court
will note that the dismissal is reflected in the “Special Verdict Form” which shows Tullett LLC as the only plaintiff.

3
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7. At the conclusion of trial, the jury issued a verdict dismissing all of Tullett LLC’s
remaining claims against Porter and Aurora and dismissing Brian and Susan’s trespass claim
against Tullett. (R Vol. I, pp. 109-111).
8. In summary, taking into consideration all of the parties and their respective claims, the
outcome in this case was as follows:
a. All of Tullett LLC’s claims against Porter, Aurora, Brian and Susan were
dismissed either on summary judgment or by verdict of the jury. There were
no counterclaims against Tullett LLC.
b. All of Tullett’s claims against Porter, Aurora, Brian and Susan were dismissed
either on summary judgment or by directed verdict.
c. Brian and Susan’s general tort counterclaim against Tullett was dismissed by
summary judgment and their trespass claim against Tullett was dismissed by
jury verdict.
d. Aurora’s one counterclaim of emotional distress against Tullett was dismissed
by summary judgment.
9. On March 13, 2020, Respondent/plaintiff Tullett filed a Memorandum of Costs, seeking
$10,661.44 in fees from Brian and Susan, $1,184.60 against Porter, and $2,369.21 against
Aurora. (R Vol. I, p. 126).
10. On March 24, 2020, before judgment had been entered, the Appellants/defendants filed a
Memorandum of Attorney Fees and Costs and Declaration of Counsel (Memorandum of Fees
and Costs), with an accompanying memorandum of authority. (R Vol. I, pp. 143-170).
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11. Appellants/defendants’ Memorandum of Fees and Costs sought costs as a matter of right
of $1,054.60, and attorney fees incurred in defending the case as itemized and categorized to the
respective defendants, as follows:
a. $65,983 incurred by Porter and Aurora for dismissal of Tullett and Tullett
LLC’s claims against them.
b. $12,638 incurred by Brian and Susan for dismissal of Tullett and Tullett
LLC’s claims against them.
(R Vol. I, pp. 145-46, pp. 151-57).
12. Defendants also excluded any fees incurred when the case was in federal court and also
apportioned out fees that were incurred by Brian and Susan in pursuing their claims against
Tullett. (R Vol., I pp. 145-46).
13. After Motions to Disallow were filed by the respective parties, on April 24, 2020, the
district court issued an “Order on Plaintiffs’ Motion for Costs and Attorney Fees” (Fee Order).
(R Vol. I, pp. 193-202). The Fee Order in actuality addresses both the Appellants/defendants’
and Respondents/plaintiffs’ fee requests. In its Fee Order, the district court did not distinguish
the claims brought by the respective parties against each other, but rather treated the case “as a
whole.” (R. Vol. I. p. 7). In so doing, the district court held that there were no prevailing parties
and denied all parties’ requests for fees. (R Vol. I, pp. 200-01).
14. Final Judgment was entered on July 23, 2020. (R Vol. I, p. 205).
15. Appellants/defendants filed a Notice of Appeal on the denial of their fees and costs. (R
Vol. I, pp. 207-210). Respondents/plaintiffs did not file a cross appeal.
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ISSUES PRESENTED ON APPEAL
1. Did the district court err in not finding the Appellants/defendants the prevailing party
under I.R.C.P § 54(d)(2)(B) with regard to Respondent/plaintiff Tullett LLC’s
claims?
2. Did the district court error in not finding the Appellants/defendants the prevailing
party under I.R.C.P § 54(d)(2)(B) with regard to Respondent/plaintiff Tullett’s
claims?
3. Should this Court award Appellants/defendants their attorney’s fees on appeal?
ARGUMENT
I.

The Standard of Review is Abuse of Discretion
"The awarding of attorney fees and costs is within the discretion of the trial court and

subject to review for an abuse of discretion." Smith v. Mitton, 140 Idaho 893, 897, 104 P.3d 367,
371 (2004). “When this Court reviews an alleged abuse of discretion by a trial court, the
sequence of inquiry requires consideration of four essentials. Whether the trial court: (1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason. In re Estate of Birch, 164
Idaho 631, 434 P.3d 806 (2019) (citations omitted).
II.

The District Court Erred by Not Considering the Final Judgment in Relation to the
Relief Sought by the Respective Parties.
The district court’s prevailing party analysis is fundamentally flawed, in that it clumped

all of the respective parties into one and focused on interlocutory decisions in the case rather than
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the judgment obtained by the respective parties. As such, the district court did not follow the
basic requirement under I.R.C.P. § 54(d)(1)(B) that in ascertaining prevailing party that it
“consider the final judgment or result of the action in relation to the relief sought by the
respective parties.” Id.
Additionally, I.R.C.P § 54(d)(2) provides direction in terms of prevailing parties when
there exists multiple parties in a case: “In the event judgment is entered in favor of multiple
parties or co-parties, costs must be allowed as a matter of course to each of the prevailing parties
unless the court otherwise directs.” Id. The Idaho Supreme Court has held that when there are
multiple parties in an action, numerous claims, and defenses in a case, the court abuses its
discretion when it does not consider the specific results of one of the party’s claims against the
other. Wandering Trails, LLC v. Big Bite Excavation, Inc., 156 Idaho 586, 597-98, 329 P.3d
368, 379-80 (2014) (finding that the district court abused its discretion when it denied one of the
defendant’s attorney fees in a multiple party action wherein the defendant prevailed on the claim
that plaintiffs brought against that defendant, and that there was no counterclaim from that
defendant).
In this case, there were multiple parties, including plaintiffs and defendants. By not
distinguishing the results achieved by the respective parties against each other and instead
treating the entire matter as a “whole,” the district court erred. Without question, had the district
court followed the rule and its interpretation correctly, it would have found that certain
defendants prevailed in their “action” or claims against them. Id.
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A.

The district court erred in not finding that the defendants had prevailed on the
claims brought against them by Tullett LLC.

Had the district court applied the proper analysis, it should have held that all of the
defendants prevailed on the claims brought against them by Tullett LLC. Additionally, the
defendants had no counterclaims against Tullett LLC. Thus, it was an error for the district court
not to find the defendants the prevailing parties against Tullett LLC.
B.

The district court erred in not finding that defendant Porter had prevailed on the
claim brought against him by Tullett.

All of the defendants prevailed in their defenses against Tullett. One of the defendants,
Porter, had no counterclaim against Tullett. Therefore, it was clear error that the district court
did not find Porter as the prevailing party against Tullett.
C.

The district court erred in not finding that defendant Aurora had prevailed on the
claim brought against her by Tullett.

By not properly applying the rule, the district court did not do an appropriate prevailing
party analysis of the result of the action as it pertains to the respective claims between Tullett and
Aurora. Even where there are unsuccessful counterclaims, the Court should consider the action
between the parties “in total” to determine a prevailing party:
In determining which party prevailed in an action where there are claims and counterclaims
between opposing parties, the court determines who prevailed in the action. That is, the
prevailing party question is examined and determined from an overall view, not a claim-byclaim analysis.
Eighteen Mile Ranch, L.L.C., v. Nord Excavating & Paving, Inc., 141 Idaho 716, 719, 117 P.3d
130, 133 (2005).
Although the determination of a prevailing party in a case involving counterclaims is
within the discretion of the Court, the Idaho Supreme Court has held that the trial court abuses its
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discretion when it “focuses too much attention” on the “less than tremendous success on the
counterclaim” and “ignoring” the fact that the defendant “avoided all liability.” Id. 141 Idaho at
719, 117 at 133. In other words, it is an abuse of discretion if the court “undervalues” the
“successful defense,” particularly when the defendant “avoids all liability.” Id.
This “overall view” standard as applied here clearly makes Aurora the prevailing party
against the claims brought by Tullett. In this case, after Tullett filed his complaint against Porter
and Aurora, Aurora plead a counterclaim against Todd Tullett for emotional distress. In
considering the case as a whole, Tullett’s “less than tremendous success” in dismissing Aurora’s
emotional distress claim is far outweighed by the efforts that Aurora had to undertake to have all
of Tullett’s claims dismissed, and therefore avoiding all liability in the case.
Aurora’s road to the successful dismissal of Tullett’s claims was long and arduous. First,
she was able to dismiss Tullett’s claims for liability and punitive damages under the Idaho
Consumer Protection Act on summary judgment. Aurora also had to successfully defend against
Tullett’s motion for summary judgment, wherein Tullett requested all of the relief requested in
his complaint. Aurora then had to proceed to a jury trial, wherein she had the burden of proof of
showing that she was not negligent. At trial, Aurora obtained a directed verdict because Tullett
presented no evidence that he owned the horse, and therefore suffered no damages, including the
$5,653 in damages that he sought for his breach of contract/bailment claim. Simply put,
Aurora’s ordeal caused by Tullett’s complaint lasted for more than 2½ years. The number of
motions, pleadings, declarations, testimony, trial preparation, argument, and so forth during this
period was far more substantial than the efforts that Tullett undertook to dismiss Aurora’s
emotional distress claim.
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In summary, considering claims as and against Aurora and Tullett from an “overall
view,” including in particular what Aurora had to endure to avoid liability, the district court erred
in not finding Aurora as the prevailing party. Eighteen Mile Ranch, L.L.C, 141 Idaho at 719, 117
at 133.
D.

The district court erred in not finding that defendant Brian and Susan had
prevailed on the claims brought against them by Tullett.

Again, the district court’s failure to comply with the rule also impacted its analysis of the
respective claims pertaining to Tullett, Brian and Susan. In viewing the “overall case” there is a
more compelling argument that Brian and Susan are the prevailing party and should be awarded
their apportioned fees for the issues in which they prevailed. Additionally, “if both parties again
prevail in part, the trial judge may apportion attorney fees and costs in relation to their recoveries
or by any other equitable standard.” Prouse v. Ransom, 117 Idaho 734, 739, 791 P.2d 1313,
1318 (Idaho App. 1989).
Brian and Susan were successful in dismissing all of Tullett’s claims against them on
summary judgment, which, included requested relief for $5,653 by Tullett in damages under a
breach of contract/bailment theory, liability and punitive damages under the Idaho Consumer
Protection Act. Brian and Susan’s successful defense should not be “undervalued.” Although
Brian and Susan did not succeed on their counterclaims against Tullett, it is abundantly clear
from the record and the pleadings that the bulk of this matter was centered on Tullett’s claims
against the defendants. Most of the testimony at trial was with regard to Tullett’s claims, with
less than two hours of testimony directed toward Brian and Susan’s trespass claim. Finally, it is
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worth noting that the counterclaims were made only after and as a result of Tullett’s complaint
filed more than a year after the events and circumstances that gave rise to the case.
In summary, under a proper analysis, the overall prevailing party in the claims brought by
Tullett individually, Brian and Susan should have been held as the prevailing party entitled to an
award of their fees and costs – as apportioned to their successful claims. Eighteen Mile Ranch,
L.L.C, 141 Idaho at 719, 117 at 133. Prouse v. Ransom, 117 Idaho at 739, 791 P.2d at 1318. The
district court’s errant ruling as it pertains to Brian and Susan should therefore be reversed.
III.

There Exists No Dispute that Defendants as Prevailing Parties Would be Entitled to
an Award of Fees and Costs under I.C. §§ 12-120(1) and/or 12-120(3).
As agreed to by the parties in their respective Memorandum of Costs, the prevailing

parties in this case would be entitled to an award of attorney’s fees and costs under I.C. §§ 12120(1) (for matters involving damages less than $35,000 when a demand has been made) and/or
12-120(3) (for a commercial transaction). (R Vol. I, pp. 129, 186, 159-60). Such basis for the
awarding of fees was also acknowledged by the district court in its Fee Order. (R. Vol. I, p. 200).
Thus, as prevailing parties, the defendants are entitled to an award of their fees and costs. The
only issue that will remain on remand is what constitutes reasonable fees and costs. (That issue
was not addressed in the district court’s Fee Order).
IV.

The Defendants are Entitled to an Award of Fees on Appeal.
As the prevailing parties on appeal, the defendants should be awarded their fees under

I.C. § 12-120(3). See Simono v. Turner House, 160 Idaho 788, 793, 379 P.3d 1058, 1063 (2016).
Defendants are also entitled to their fees on appeal under I.C. § 12-120(1). See Ellis v. Ellis, 467
P.3d 365, 376 (2020).
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CONCLUSION
Pursuant to the foregoing, this Court should vacate the district court’s judgment awarding
no attorney’s fees and costs to the defendants, find the Appellants/defendants the prevailing
parties entitled to an award of fees and costs as to the claims regarding Tullett LLC and Tullett,
and remand the case back to district court for a determination of defendants’ reasonable costs
and fees.
DATED this 2nd day of March, 2021.
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